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OPENING COMMENTS OF CONSUMERS UNITED FOR RAIL EQUITY 

In its Notice servsd Febmary 15.20111n this proceeding, the Surfiaoe 

Transportatton Board ("Board') sought comments on Its proposal to lower the 

filing fee for complaints (other than those pertaining to rate challenges) to $350 

from $20,600. Consumers United for Rail Equity ("CURE") hereby submits Its 

Opening Comments in response to that proposal. 

Interest of CURE and Its Members 

CURE is an Incorporated, non-profit advocacy group with the primary 

objective of advocating federal rail policy tevorable to rail-dependent shippera, 

many of whom are often referred to as captive rail customera or captive shipisers. 

CURE Is susteined financially by the. annual dues and contributions of Hs 

membera, who are IrxJIvldual captive rail customera and their trade associations. 

Included in CURE are electric utilities that generate electricity from coal, chemical 

companies, forest and paper companies, cement companies, agricultural entities, 

various manufacturera and national assoclattons, including both trade 

associattons and associations of governmental Institutions whose membera wori( 

to protect consumera. CURE membera do. from time to time, consider filing, and 

some have filed, complainte challenging railroad practices as unreasonable. For 

tiiose reasons, CURE and ite membera have a great Interest In this proceeding. 

Background 

In ite Notice (at 1-2). the Board explained its view of tiie stetutory 

provisions goveming ite filing fees: 

The Board sete user fees in accordance with tiie Independent 
Offices Appropriation Act of 1952 (lOAA). The lOAA directe agencies 



such as ttie Board to esteblish fees for specific sendees that It provides to 
Identifiabte reciplente, so that tiie service fHovkted may be "self<susteining 
to the extent posslbte." 31 U.S.C. § 9701(a). The fees must be "feir' and 
be based on a variety of factora, including (but not limited to) the coste to 
tiie agency of each covered service, public policy or Interest served, and 
the value of ttie sendee to the entity receiving i t 31 U.S.C. § 9701(b). 
The Board's fees transfer some of ttie cost of funding the agency fifom the 
general taxpayer to tiie entity receiving ttie benefit of a particular Board 

The Board acimowledged (/cf. at 2) ttiat ite filing fees do not have to be set 

at ttie full cost of the services provided by the Board, If setting the fees at full cost 

would have a "chilling effecf on filing meritorious pleadings: 

Historically, certain fees have been set at levels below the full cost 
For example, fee sub-Item 58(1). a petition for declaratory order involving a 
dispute over an existing rate or practice, and fee sub-Item 58(11), all other 
petitions for declaratory order, were hekl at $1,000 and $1,400, 
respectively, well below foil cost to agency, to avoid any possible "chilling 
e f f ^ ' that higher fees would have on access by shipjaera and consumera 
to ttie Board's adjudicatory process. See Reouiations Governing Fees for 
Servs. Performed In Connection With Licensing and Related Serys.. 1 
S.T.B. 179.199-200 (1996). Filing fees for formal complainte generally 
have been set based on a percentage of the foil cost Jd. at 195-99. 
Since 2008. pursuant to Congressional directive, we have held the fees for 
all rate complainte at or below $350, the tevel of filing fees for oomptelnte 
in district court. Fees for competitive access complainte and complainte 
seeking establishment of a common carrier rate are also bek>w $350.' 

The Board explained (id.) that it is troubled by the disparity in Ite filing fees: 

^ The Board noted (/of. at 1 n.1) that "The fees established by ttie Board for 
specific servtees offeet the Board's appropriated fonding, and do not add to i t ' 
This demonstrates ttiat charging shippera a fee for filing oompiainte or pettttons 
with the Board does not assist the Board In performing ite rote in support of the 
public-interest 
'The Board noted Uiat "The Interstate Commerce Commisston (ICC) previously 
defined a "chilling efftet" as tiie tevel at whk:h tiie filing fee represente a 
significant factor In determining whether to bring a complaint. See Reguia&ms 
Goveming Fees for Serw. Perfcmned in CormecSon VMt Licensing end Releted 
Sen/8., 1 I.C.C. 2d 196,198 (1984)." 



Thus, In our cunent fee sbudura. we have a large gap between the 
relatively tow fees for most (tomplaints and for petitions for dedaratory 
ordere and ttie $20,600 fee for all other fomnal compteinte, a gap that is 
not good public policy. Therefore, tiie Board proposes to tower the fee for 
sub^ltem 56(1 v) [all otiier formal complainte e)toept competitive access] 
froni $20,600 to $350. Under ttiis proposal, the fee for sub-items 56(1) [foil 
Stand^one Cost rate complainte] and 56(11) [SImplifled-SAC rate 
complaints] woukJ be set at $350, and ttie fee for sub-item S6(lii) [Three 
Benchmaric rate compteinte], tiie most likely patti to rate relief for small 
shippera, would remain at $150. 

The Board tiien exptelned {id. at 2-3) ite tiiree-part rationale for reducing 

tiie filing fee for non-rate complainte to $350 from $20,600: 

We believe three sound public poltoy considerations call for the 
Board to set relatively low fees for filing a complaint. Under ttie ICC 
Termination Act of 1995. Pub. L No. 104-88.109 Stet. 803 (1995). 
Congress eliminated authority prevtously hekJ by Uie ICC to Initiate 
investigations of alleged illegal or unreasonabte rates or practices.^ As a 
result, the filing of a oompteint by shippera or other entities is the Board's 
only mechanism for investigating and addressing potential rate violations 
or other unlawful praotices. 

Second, it te posslbte tiiat ttie relatively high fees for filing fonnal 
oompiainte under Rem 56(lv) - cunentiy $20,600 - may be having a 
chilling effect on shippera and ottier eritttles seeking to bring a complaint 
to the Board. For example, over the past 10 yeara, our Rail Consumer 

^ CURE respectfolly disagrees tiiat the Board cannot Initiate an investigation of a 
railroad practice. While the ICC's power to investigate or suspend a rate was 
removed in ttie ICCTA, ttie Board was at tiie same time provkled witti broad 
auttiority in 49 U.S.C. § 721 to carry out Ite auttiority under ICCTA. CURE 
belteves that Congress intended that challenges to rates must be by oompteint 
(see 49 U.S.C. § 10707(b)("When a ratforttansportatton by a rail carrier 
providing transportetion subject to the Jurisdictton of the Board under thte part Is 
chaltenged as being unreasonably high...'), but that, in all other rsspecte, 
Including with respect to unreasonable practices, tiie Boerd may act on its own 
Initiative, indeed, ttie Board instituted Ex Parte No. 661, Rail Fuel Sun^arges, 
with respect to railroad foel surcharges on Ite own inlttetive. Sea decision served 
March 14,2006, slip op. at 2 ("We are holding this hearing based on the Board's 
auttiority to Inquire into ttie management of railroads and to obtein information 
tiiat Is needed to carry out the statute tiiat the Board administera. 40 U.S.C. 
721 (b)."). It Is unnecessary to resolve this matter in this proceeding, but ttie point 
has been made by tiie Board elsewhere, and CURE did not want ite silence to be 
construed as acquiescence in the Board's oft-stated position. 



and Public Assistance unit has assessed hundreds of informal compteinte 
related to sendee and demunage, and atthough many have been 
successfolly resolved, several that were unresolved dkJ not become the 
subjecte of formal complaints. White we presume that some of these 
cases were not brought before the Board for reasons unrelated to fees, 
the proposed fee amendment wouki minimize any chilling effect of high 
fees, and encourage outskJe parttes to bring potential regutetory vtolattons 
before tiie Board for adjudication. 

Finally, the proposed amendment ^lould result in bettor 
management of ttie Board's docket and use of Board resources. 
Malntelning comparatively low filing fees for petittons for declaratory 
ordera. coupled with the high fee for compteinte (other than rate or 
oompetttive access complainte) under fee Rem 56(lv), appeara to have led 
parties to seek broad dedarattons by ttie Board rather than asking the 
Board to resolve Individual oompiainte. In some cases, an indivkJual 
oompteint may have been preferable and the Board's fee stmcture shoukl 
not be the deckJIng tector In a party's deciston of what type of case to 
bring. 

The Board explained {id. at 3) ttiat it Intends. In a future proceeding, to consider 

redudng the filing fees for decteratory order proceedings.^ The Board also 

certified {Id.) "ttiat ttie regulattons proposed herein woukl not have a significant 

economic impact on a substantial number of small entittes witiiin the meaning of 

the Regulatory Flexibility Act,"" because the only effect of the Board's proposed 

actton Is to reduce tiie filing fee for non-rate complainte to $350. 

^ 'While not pad of the changes proposed here, we Intend, in a future 
proceeding, to consider revising the fees for declaratory order proceedings to 
tetter reflect the cost of these proceedings to the agency. However, to 
encourage courte to continue to sisek our advice, wlien appropriate, under the 
doctrine of primary Jurisdiction, and so as not to unduly burden parties, we also 
intend to esteblish a new, comparatively tow fee Item for petitions for declaratory 
order that result from court referrals." 

"/d.at3. 



Araument 

I. 

THE BOARD'S PROPOSAL IS GOOD PUBUC POLICY. 

CURE and ite membere have long complained about the Board's filing 

fees. No other federal regulatory agency (or Stete agency, so fer as CURE Is 

aware) has filing fees of more ttian a few hundred doltera for complaints. At the 

Federal Energy Regulatory Commlsston, for exampte, the filing fee for a 

compteint Is zero. As the Board noted. Congress responded to the problems of 

shippera caused by the Board's high filing fees by redudng the filing fees for rate 

compteinte, but It did not specifically address the filing fees for non-rate 

compteinte In appropriations teglslation in recent yeare. 

At ite September 15,2010 hearing, liowever, the Senate Commerce, 

Sdence and Transportetion Committee made dear ite view that tlie Board shoukl 

reduce ite filing fees for non-rate complainte {i.e., compteinte challenging the 

unreasonabteness of a railroad's practices). Chainnan Rockefeller stated. In 

part: 

Today, I am releasing a staff report that documents just how well the big 
Class I fireight railroads are doing these days. 

What tills Important report tells us Is that tiie railroads are eaming 12 and 
13% profit margins, which pute ttiem at the top of the Fortune 500. And 
ttiey're Just getting more profitable because they're raising their shipping 
prices by an average of 5% a year. But ttie railroads say diffierent things 
depending on their audtence. 

When ttiey're talking to the Surfiace Transportation Board, Mr. Elliott's 
agency, tiiey act like it's still 1980. They say ttiey're barely making enough 
money to keep tiie lighte on. But when they're on their quarterly calls with 



Wall Street Investora, i fs a very different story. These companies tout ttieir 
high profit margins and their power to dictate prices to their customera. 
And at the same time they're tolling Congress that they dont have enough 
money to invest in needed capital projecte, ttiey're using billions of dollare 
of their profite to reward their sharehokJere with divklends and stock 
buyt>acks. This is all happening at a time when shippera ail over our 
country are paying nrore than ttieir feir share to transport their goods to 
their customera - paying more because they have no other altemative. 

As I have sakl many times before, we need a rail system that worics not 
just for the freight railroads, but for all - shippers, passengera, and 
consumera. Unfortunately, It has felt at times like the railroads - some 
much more ttian othera - have attempted to delay this process, hoping 
that these refonns \iM dte if tiiey can only stretch ttte process out tiirough 
the etectlons. I am proud tiiat for the flret time in 30 yeare, tills Committee 
reported out a bill - In a bipartisan w a y - ttiat would update our rail 
regulations to reflect the economic realities of 2010. This legislation may 
not be on the cover of all the newspapera in ttie country each and every 
day but Its benefite for communlttes small and terge throughout America 
cannot - and sliould n o t - b e underestimated. 

STB Cliairman Elliott responded by testifying that tiie Board was going to 

propose action In ttiree areas, two of which are the subjecte of separate 

rutemaking (Moceedings - exemptions (Ex Parte No. 704) and Competition In the 

Railroad Industry (Ex Parte No. 705). CURE has submitted Commente in each 

of tiiose proceedings. As for filing fees, tiie subjed of tills proceeding, Chalmian 

Elltott testified: 

Third. I plan to teke steps to make the agency more accessible to 
parttes that need to file a complaint because of a viotetion of the law. tn a 
recent deddon, ttie Board stated that It woukl review the level of filing 
fees In compteint cases. It is vitelly important to ensure that all valkl 
daims are brought before ttie agency. Therefore, filing fees shoukl not 
deter parties from bring disputes to the Board. 

CURE strongly agrees with Chainnan Elliott's testimony. We have long 

mainteined ttiat the Board's filing fees are far-too high and discourage shippera 

and other entities from bringing meritorious oomptelnte to the Board. So fer as 



CURE Is aware, no Member of Congress has urged ttte Board to maintain Its 

high filing fees for non-rate complainte. Accordingly, we believe the Board Is 

comed In conduding that it is appropriate, and In ttie public Interest, to reduce 

substentially ite filing fees for non-rate compteinte. 

A complaint challenging the "reasonabteness" of a railroad's practices ». 

In fad , a complaint challenging the lawfolness of that railroad's actions. Rail 

shippera. labor unions, governmentel entittes, non-profit groups, and all otiier 

citizens should be encouraged, not discouraged. fn)m filing compteinte bringing 

alleged unlawfol beha i^ r to the government's attention. The Board's proposed 

reduction In the filing fee for non-rate compteinte te, tiierefore, strongly In the 

public interest. As the Board correctiy noted, "As a result, the filing of a 

complaint by shippera or ottier entities is the Board's only mechanism for 

Investigating and addressing potential rate vtolattons or other unlawfol pradioes." 

Accordingly. CURE and ite membera strongly support the Board's 

proposed action as a welcome change f x m the past. 

II. 

HIGH FILING FEES HAVE REDUCED THE NUMBER OF MERITORIOUS 
COMPLAINTS FILED WITH THE BOARD. 

The Board Is approprtetely Mncemed that high filing fees discourage the 

filing of fornial complainte with tiie Board. The experience of CURE and Ite 

membere confirms the Board's belief. For exampte. in 2009 a CURE member 

filed an informal compteint wtth the Board's Office of Public Asslstence, 



Governmentel Afliaira, and Compliance, chaltenging ttie fed that a railroad had 

literally pteced a lock on a rail switch to keep anotiier railroad from having access 

to the shipper's spur into ite ptenL The railroad that placed ttie tock on tiie switch 

promptly removed It after Inquiries from tiie Office, but we are quite certain tiiat 

t l ^ diipper in question woukl not have spent $20,600 plus legal fees to puraue 

ttie matter fonnally. 

CURE believes that many rail shippera are reludant to spend ttie current 

substanttel sum of money for a filing fee on complainte merely to ask the Board 

to detennine If a railroad's practices are unreasonable. Accordingly, CURE 

believes the Board Is corred in conduding ttiat meritorious complaints are not 

filed with it because of the high cost of t)oth filing and purauing a fonnal non-rate 

complaint before the Board. 

CURE BELIEVES THAT THE BOARD IS CORRECT THAT THE TYPE OF 
PLEADINGS FILED WITH IT SHOULD NOT BE AFFECTED BY DIFFERING 

LEVELS OF FILING FEES. 

The Board's third reason for Hs proposed change in tiie filing fee Is the 

proper management of Ite docket (Nottee at 3): 

Rnally, the proposed amendment should result In better 
management of the Board's docket and use of Board resources. 
Malntelning comparathrely tow filing fees for petittons for declaratory 
ordera, coupled wtth the high fee for oompiainte (other than rate or 
competitive access compteinte) under fee ttem 56(iv), appeara to have led 
parties to seek broad dedarattons by the Board rather than asking the 
Board to resolve indivklual complaints. In sonte cases, an individual 
complaint may have been preferabte and the Board's fee sbucture should 



not be ttie dedding fedor in a party's deciston of what type of case to 
bring. 

CURE completely agrees wtth the Board ttiat filing fees shoukl not be the 

detennining fector In ttie type of pleading filed wtth ttie Board. It Is certainly true 

that it can be preferabte for the Board to resolve a compteint on the baste of 

unique fecte, rather tiian to make broad policy detenninattons wttliout knowing ail 
I 

of the circumstences of ottier parties who may or may not be similariy situated. 

The Board is entitled to deference In iiow tt manages its docket. E.g., 

Vermont Yanlcee Nudear Power Corp. v. NRC, 435 U.S. 519, 555 (1978). 

Accordingly, CURE believes the Board's detennination of ttie proper policy to 

best manage tts docket te entttted to great deference. In any event, the Board Is 

coned Uiat filing fees should not detennine the type of proceeding Instttuted 

before the Board. Rattier, ttie subjed matter of Uie dispute should be ttie sole 

detemiinant of ttie type of proceeding instituted before ttie Board. 

Conduston 

CURE thanks the Board for tts proposal to reduce the filing fee for 

unreasonable practice compteinte to $350 from $20,600, and urges ttie Board to 

adopt ttiat proposed reduction in filing fees as soon as tt te able to do so. 
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